Angus Macaleſter of Loup, - - - Appellant. 


* 


Jane his Wife, - -.- = - - - - Reſpondent. 
| 


The Reſpondent's CASE, 


The Reſpondent = HE Reſpondent is the Daughter of John Macdonald of Ardnacroſi, a Gentleman of a v. od Famil 

Daughter of a by his Wife the Appellant's Aunt, 0 his Father's Side. Her Father dying when ſhe {I vn Lane 
wit _ the 1 1 lived for ſeveral Years in the late Sir Alexander Mackdonald's Houſe, who was a Relation 
Appellant's full of her Father's ; and while ſhe lived there, was always treated by Lady Margaret Mackdmald upon 
Couſin, the foot of a Relation. She afterwards came to Edinburgh, where, in September 1753, ſhe was married 


Married to Jobs to John Dun, a young Man who had the Proſpect of very good Practice as an Attorney, arid the Expectation of 
N 2 tolerable Fortune by his Father: She lived very happily with him till, by his Death, about a Year after theic 
a cheir Marri. Marriage, ſhe was left a very young Widow. 

age, left ber a In the Summer 1755, the Reſpondent went to Argyleſbire to viſit her Relations, and was recelved by the Ap- 
— young Wi- pellant her Couſin, and her other Relations, with that Friendſhip and Regard, to which her Conduct and Cha- 


p racter entitled her. The Appellant had reſolved to paſs the enſuing Winter in Edinburgh, and to carry his Siſter 


The Appellant and after „ wag F 1 the Appellant thinking himſelf confined in point of Room, removed to the 
r. ler, but his Siſter remained in the Reſpondent's Houſe. 


and his Sitter Houſe of unter a Bookſe 


came to ſtay with 


The 82 
e. fx Weeks, the Appellant returned to the 
Houſe 


The Ap oo his Paſſion, and propoſed honourable Love to her 


hon, | 
Err Condition, of unblemiſhed Character, and protected by the Ties of Hoſpitality 


eg Re- A diſhonourable meanin 
And prcded her Opportunity, upon his | 
to Marriage, Lamond, his Uncle, whom he ſaid he regard 


Argyleſbire, the Appellant's native Country. 
The Reſpondent ſome Time after her Marriage found herſelf affected in a very extraordinary Manner, and having 

told her Caſe to her Huſband, he acknowledged to her that he had been the Cauſe of her Diſotder, and explained to 
The Appellant her the Nature of it. He confeſſed that ſoon after his Arrival in Town he had the Misfortune to be infected with the 
eonſeſſed he had Venereal Diſeaſe, that he had taken Medicines for it, and imagined himſelf cured ; but unhappily the Cure had not 
unknowingly in- been compleat ; and he had thus unknowingly injured her. He preſſed her to ſend for a Phyſician, and defired that 
purec the Re- ſhe might reveal the Secret of her Marriage to him. The Reſpondent, ſhocked with the Diſcoves , and from the 
pondent, by = D P Y g | 
E communicating natural Modeſty of her Sex, averſe to expoſe her Caſe to the Knowledge of any Stranger, refuſed to ſee a Phyſician, 
_ and inſiſted that ſhe would take no Medicines, but what her Huſband brought her. 
The = WI The Appellant applied to one Alexander Douglas, a Surgeon of his Acquaintance, and got Medicines from him, 
ot Meficines Which the Reſpondent took for ſome Time. Her Cure went on ſlowly, and the Appellant's Diſorder was not quite 
from Alexander removed. In theſe Circumſtances it was thought better that they ſhould be ſeparated for ſome Time; and it was 
— mm _ agreed that the Appellant ſhould go home to Arpad, where he might have the Benefit of compleating his Cure 
es, © by drinking Goat-whey : That he ſhould then take an Opportunity of diſcovering his Marriage to his Uncle, 
which the Re- Mr. Lamond + That the Reſpondent ſhould go on with the Medicines the was taking, and as ſoon as ſhe was re- 
ondent took. covered ſhould come home to his Houſe at Airdpatrick : And the Appellant took her Promiſe, that if her Diſorder 

did not yield to the Medicines ſhe was taking, ſhe would herſelf apply to Mr. Douglas, and inform him that ſhe 

was the Perſon for whom the Appellant had got the Medicines, and that ſhe was privately married to him; and for 

this Purpoſe the Appellant left her a Card with Mr. Doug/as's Direction wrote upon: it. 
Apil 13, 1756, The Appellant ſet out for Argyleſbire on the 13th of April, and wrote to the Reſpondent the following Letter, at 
by Appellant Glaſgow, in his Way home. | | | 
__- « My dear Couſin, 14th April, 1756. 
April 24, 27 . I arrived ſafe here at Eight o Clock at gan, after getting myſelf moſt confoundedly jolted. My deareſi Creature, 
Letter from the ** I ſhall pive you here an Account of how I ſpent Yeſterday. I left Macfarlane's at Seven o'Clock, God only 


wares to the c knows how I left it. The Condition that I left the Comfort of my Soul in made me quite ſtupid, that the whole 
pondent, A f 4 Day 


( 2 ] 


« Nay the Company took Notice of my Behaviour. (Here a Line is obliterated.) Pray do me the Happineſs to 
let me know how you ſpent the Day, how you are as to your ——-, I ſet out To-morrow for the Highlands, 
and hopes to be at hqme this Week. For Heaven's Sake write me often; let me know every little Accident that 
„% happens you. I could find, Thouſands of Things to ſay to my Dearęſt, but ſhall eonclude with aſſuring you that 
„% Tam, my deat, dear, dur, Creature, yours forever, Angus Mac Aller. 

Immediately upon the Appellant's Arrival at his own Houſe in Airapatrict, he wrote the Reſpondent the following 


Letter. | 
April 22, 1756. « My deareſt Couſine, 72 | . 22d April 1756. 
Letter from the 44 J arrived ſafe at Airdpatrick, with your Nameſake, Jane my Mare, where there was nothing but every 
"ho 6c wes « wiſhing me Joy. My Marriage made the damneft Noiſe in this Country that ever was heard of. My.old Affair is 
«® as bad as ever: But I hope in God it is otherwiſe with you: My Sifters, all but Mally, go with great Reluctancy 
© to Glaſgow, fo that whin you come home you ſhall find none but Mally and myſelf. —Tell me how you are, what you 
* are doing, and when I may expett you home; and be aſſured that Abſence never alter, my deareſt Couſm, yours 
4 eternally, while Angus Mac Alfter. | 
: The Reſpondent's Diſtemper encreaſing after the Appellant went into the Country, it became abſolutely 
The Reſpondent for her to apply to Mr. Douglas : —— ſhe firſt wrote him a Letter; but he being indiſpoſed and confined to 
Jens Deng his Room, ſhe went to him, and acquainte 
8 2 Diſorder from him, whereupon Mr. Douglas not only preſctibed a freſh Courſe of Medicines for the Reſpondent, 
lant's Wife, but adviſed her to call another Phyſician, which ſhe declined doing. | 


Immediately after this, the Reſpondent received from the Appellant the following Letter, inclofing a Letter to 


Mr. Douglas the Surgeon. 


April 26, 1756, « My deareſt Creature, Monday, 26th April, 1756. 
nn from — J received yours laſt Night, and you cannot imagine the Happineſs I enjoyed in having a Letter from your dear 
74 ww aig « Hand; but, my dear Creature, when I underſtood how Matters was, you cannot know my Uneaſineſs. Ja- 


conveying a *© cloſed. you have a Letter ts Sandy Douglas, which I beg, on Receipt of this, you'll go and deliver it yourſelf 3 and 


Letter to Pou- « T am ſure he ſhall never open his Lips about it, and do all in his Power to ſerve you. This Day I go for 


2 Hay to Stipniſbs Burial, who left his own Houſe Yeſterday, and died five Minutes after he landed, without 


<« the leaſt Sickneſs. I ſhall ſee your Mother or I return; I wrote you on Saturday laſt, incloſed in a Letter to 
« Mr. Trotter, Exciſeman, in the Cannongate. My deareſt Jean, write me every Week what you are doing, how 
„you do, and what Sandy Douglas ſaid to pow 5 5 ou are to flit; how Tack is; if Peggy 2 you at May, 
© or not; if Miſs Paton has left the little Room; or if the * four or five Words are tore off) now and then 
« as uſual. I am to be at Edinburgh the Beginning of next Winter without Doubt. My deare/t Creature (here 
 « a Line is obliterated) upon my Salvation, you have not been an Hour out of my Thoughts ſince I left you. Pray 
„ write me when I ſhall meet you at Tarbert (i. e. an Inn on the Road from Edinburgh) ; and believe me to be, 
« my frergh Jew yours for ever, while A. M. C. P 
% P. 8. Neglect not to go yourſelf with the Incloſed, but ſeal it firſt; and write me immediately what he 
© ſays to you. My Service to Matthew. Adieu, my Monkey.“ | 
Appellant's The Letter to Mr. Douglas is in the following Words. Dear Sandy, The Bearer of this and I being 
Letter to Dou- © married, but wants to conceal it for ſome Time; ſo therefore begs you will not ſpeak of it to any Perſon what- 
$'4s the urgeon. £ ſomever. You know, Sandy, I had the C—p, and moſt 25 ily gave it to her. I beg for God's Sake 
« you'll get her inſtantly cured, and you ſhall be handſomely rewarded. Let me hear from you on Receipt 
„ of this, and how the Play-houſe is going on; what is become of poor Zee, with any thing new that occurs 
«© to you, And I am, dear Sandy, &c. 
Caſe of the Re- Mr. Douglas being obliged about this Time to go into the Country, made out her Caſe in Writing, to be laid 
ſpondent's Diſ- before another Surgeon, to whom it might be neceſſary to apply in his Abſence ; which Caſe is ſo far in theſe 


8 Words: ——““ This Lady, about three Months ago, having Reaſon to ſuſpe a Venereal Infection from her 


geon, « Huſband, Y a Dram of Quickſilver Pills, fee Pharm. Edin. in five Days, which her Huſband procured for 
C 


The Reſpondent « her, tc,” * Fi ; | 
y 49h p Von i * the Reſpondent applied to Fohn Stratton, an eminent Surgeon, and put herſelf under his Care 
Wife, to Mr. Or the Cure ot ner iſtemper. 3 8 

Stratton, an emi- About this Time ſhe received from the Appellant a Letter without Date, in the following Words. My 
e 4 Dear Couſin, I received all your Letters, would have anſwered them long ago, but I was always waiting 
Appellant to the until ſuch Time as my Siſters went out to Glaſgow, and 'To-morrow they ſet out. I am extremely ſorry to 


WE <« find by yours, that you have got a new Diſorder that I am ignorant of. Pray in your next conceal it not 
Without Date. «c 


from me, let it be what it will; for I ſhall always be uneaſy until I know it, I am ſorry that S. D. goes 
„ out of Town; but he writes me, that he has recommended you to a very good Lad. My dear Couſin, you 
«© needed not write me, that I was wearied of hearing from you. No; I ſhall think every Day a Month till 
« I ſee you; and I hope, that whenever you are in a Way for Travelling, you'l! come home, as I have juſt now 
bought Goats for my Uſe, as I am as bad as ever, and under the big Doctor's Care: You may give S. D. a 
„Guinea, which I think is enough; but you may aſk him what he will have. I would ſend you ſome Caſh, 
« but does not like to truſt it by Poſt ; but ſhall give it you at meeting, which I hope in God will be ſoon. 
« I] am to be at home all Summer, not to go one Inch from Airdpatrict; and hopes to have my dear Couſia 
« drinking Goat Whey with me ſoon. Pray write me on Receipt of this, and believe not that Tan fall alter 
« the Regard 1 have for you, I am, dear Jean, your everlaſting Well-wiſher, Angus Mac Aleſter.“ 
By another Letter trom the Appellant to the Reſpondent he . his Impatience to have her come home, and 
writes in the following Words. | 
May 11, 1756, RG | : 1 <« 11th May, 1756. 
Letter from the 4 A Boat goes to Glaſgow with my Siſters, and will be a fine Opportunity for you ts come home; I beg you'll not 
Appellant to the ce fail to come, and I fhall write you when the Boat goes out,” 
1 About the Beginning of a the Reſpondent's Health was ſo far re-eſtabliſhed under Mr. Stratton's Care, that 
ſhe was in Condition to comply with the Appellant's repeated Requeſts , coming home, of which ſhe gave him 
Notice, and accordingly ſet out, having no Reaſon, after his repeated Letters, to ſuſpect that he had not prepared 
every Thing for her Reception, and made all Matters eaſy with his Friends. But by this Time the Appellant 
having been unhappily wrought upon by ſome of his Relations, who thought he ſhould have made a more advan- 
tageous Match in Point of Fortune, and being made to believe that as the Marriage was private, the Reſpondent 
could not prevail in eſtabliſhing it, became diſpoſed to liſten to their Advice, and accordingly ſent an Expreſs to 
meet the Reſpondent, and prevent her proceeding in her Journey: The Expreſs miſſed her, and ſhe arrived at the 
Appellant's Houſe at A:rdpatrick. He not expecting her Arrival, had not Reſolution at firſt to deny the Marriage, 
but endeavoured to perſuade her that it was fit, that the Marriage ſhould be till kept private, until he could get 
Matters better ſettled ; She inſiſted then that their Marriage ſhould be diſcloſed to her Mother, but he was againſt 
her doing ſo, pretending that he had not yet properly acquainted his Uncle Mr. Lamond. The Reſpondent not- 
withſtanding acquainted her Mother with her Marriage, and retired to her Houſe, expecting that the Appellant 
would ſoon, as he had promiſed, bring her home in a proper Manner. After ſhe had remained there ſome Time, 
'The Appellant the Appcllant, at length, to her great Aſtoniſhment, inſtigated by the bad Advice of ſome of his Relations, took 
die the Reſolution, in Violation of all his repeated Promiſes, to diſown her for his Wife, and to give out, that their 
Reſpondent, Marriage was all a Falſnood. . 


ant. oh 1756. The Appellant wrote the following Letter to his Aunt the Reſpondent's Mother, 
tter from tne 


Appcllant to his ** Dear Aunt, x 15th September, 1756. 
Aunt, the Re. I received yours juſt now, which — me ngt a little; you write me that your Daughter ſays ſhe is my Wife, 
ſpondent's Mo 66 in which ſhe is maſd confoundedly miſtaken.” 


r. 


The 


him that ſhe was married to the Appellant, and that ſhe had got her. 


as 5. dre. 


The Appellant's «ffe&ing Surprize, after all that happened, and uſing the extraordinary Expreſſion that the 
Reſpondent was meſi confoundedly miſtaken, in Place of denying his private Marriage, which he had not the Confi- 
dence to deny poſitively, perſuaded the Reſpondent that he lately been corrupted by bad Advice to act fo 
' treacherous and fo diſingenuous a Part, . 8 
The Reſpondent, ſtung with a Senſe of the Injury ſhe had received, and yet hoping to revive in the Appellant 
that Senſe of Honour, and thoſe Principles of which ſhe once thought him poſſeſſed, wrote to him, in the utmoſt 
Anguiſh and Diſtraction, the following Letters. 
Letter from the r Loup, I write not this to upbraid your Loſs of Honour, That is impoſſible. Long loſt I fear; and what I 
—— d think you ſeem to ſet no Value on. Great God ! Wherefore has my Name, my Innocence been ſo groſsly abuſed 
withour Date. “ and made uſe of, to aſſiſt your Crime? Can you be guilty ? and yet the Cauſe and Author of what is now 
<« diſagreeable-to you? Do = imagine to ſave your Reputation, by attempting the ſacrificing of mine ? Or that 
your Wickedneſs would be leſs, by offering to free yourſelf from what your Conſcience knows you cannot do ? I may 
« well ſay you have neither Love for Heaven, nor Fear for Hell. To mention Love for me, I need not; for that 
* you ſeem to have quite forgot. But know that I ſhall juftify myſelf to all the World, and clear my Fame, and after- 
« wards go where I never more ſhall be heard of, as I muſt be but an Eyeſore to all belonging to me ; but to you it will 
<« afford infinite Joy and Happineſs. My God ! was there ever Sorrow, Grief, or Injury like unto mine? How- 
4 ever by your own Means and Doings you will be the commom Subject of Reproach, will be deſpiſed ; and for m 
« Wrongs unregretted; nay, at laſt I make no Doubt, will be hated by the very Perſon who loads you with 
* Reproaches, I wiſh, however, the World may have more Compaſſion on you than you have had on me. I 
v« with alſo — may repent: And that God may give 2 a Sight of your Baſeneſs, and if it is poſſible, I ſtill can 
« wiſh you Happineſs. O cruel Man! though once ſo dear, farewell forever. 


Letter from the Loup, fince nothing I can ſay has the ſmalleſt Effect upon you, this is to inform you, that I am reſolved 
—— “ not to leave the Town till ſuch Time as Lamond comes home; to whom 1 ſhall apply, to make you confeſs all 
without Date. the Truth before God and him, in my own Hearing; and if this be denied me, you muſt ſurely excuſe me, if 
& I take Recourſe towards the Law, which Heaven knows my Heart bleeds at the Thoughts of ſo doing, and 
upon your Account as much as my own. And yet, you well know, it is poor Satisfaction for the Wrongs 
„ and Sufferings I endure for you. How much — have it in your Power to prevent all this Doings, though 

* you wont, I plainly ſee, comply with the ſmalleſt Juſtice that i aſk of you. 


Loup, I am not at all confounded at what you fay ; for I think you capable of both Doings and Sayings, that 


Y 
« no Man on Earth would be guilty of but yourſelf : But ſtill I have that Comfort in 8 that I never 


& ſaid nor did any thing, but what you was as ſure as God was in the Heavens, was to happen; ſo that I am 
„ ſure you cannot ſay I ever took the YI Advantage of you, in any Shape; you ſay you are to proſecute me. 
<« I am very willing to undergo any Puniſhment I deſerve : But have a Care that I don't firſt begin with you ; 
« and wants no more Fuſtice, but that you fhould tell the Truth before God and Man.” 

Interview at The Reſpondent had an Interview at Glaſgow, in her Way to Edinburgh, with the Appellant, who, by the 

Glaſgow be- Advice of his Uncle Lamond, came there, attended by two Gentlemen, who had agreed to go with him, as it 

— the Ap- appears, with a very unhandſome Purpoſe of entrapping the Reſpondent, and taking Advantage of any looſe or 

pellant and Re-, , . " 

ſpondent, inaccurate Expreſſions which might be drawn from her at this Conference, where ſhe was alone, unattended 
and unadviſed by any Friend or Aſſiſtant ; but the Appellant had little Benefit by this inſidious Deſign, for ſhe 
perſiſted in affirming the n to his Face, appealed to his own Conſcience for the Truth of it; and told him 
{he would have Recourſe to a Court of Juſtice. 

When the Appellant had taken the hardy Reſolution of denying his Marriage ; it appears that he had con- 
certed with his Adviſers, the probable Methods of ſupporting the Falſhood he had dared to advance, and the 
firſt Step he took was to ſuppreſs what he thought would make frongly in Favour of the Reſpondent. With 
that View, and weakly imagining that by his own Denial, at the Diſtance of five Months, he could encounter 

dis former deliberate and voluntary Acknowledgment of the Reſpondent for his Wife, he wrote a Letter to 
yp robe ys Douglas the Surgeon, of the 22d September 1756, in the following Words. Dear Sandy, you wa | remember 
Appellant to *© ſome Time ago I wrote you that I was married to a certain Perſon, and deſired you not to ſpeak of it; the 
Douglas the Sur- c Story is broke out, and makes a damned Noiſe in this Country, although, by God, I am as much married to 
3. & her as you are; but you know, Sandy, a Body will ſay a great many bake) to ſave a poor Girl; and if I had 
e. 44 the leak Thoughts that ever you would have mentioned it, I never would have wrote you any ſuch Things : 

« But I beg, if ever you ſpoke of it to any body, that you'll endeavour to ſuppreſs ſuch a Report, as it 4 
& me a damned deal of Harm. 7 beg, if ever you ſee her, to let nothing on for God's Sake, nor ever that I wrote 

« you this Letter; let me hear from you in Courſe.” 

After Douglas had received this Letter, he entered into the Appellant's Views, and, to oblige him, burnt the 
Letter from the Appellant to him, acknowledging the Marriage, but of which the Reſpondent had happily kept a 
Copy: And he alſo deſtroyed every other Letter he had received from him, relative to the Reſpondent, except that 
of the 22d of September, denying the Marriage. * 

After the Reſpondent's Return to Edinburgh, ſhe found herſelf obliged to ſubmit to the cruel Alternative of either 
acquieſcing in the Injury ſhe had received, or of expoſing to the World her own Misfortunes, and the Villany of a 
Man ſhe yet loved and regarded as her Huſband, by a Suit for eſtabliſhing her Marriage; and ſhe was almoſt tempted 
to think of quitting her Country, which had become ſo miſerable to her: In this Situation of Mind ſhe wrote to the 
Appellant the two following Letters, | 

Dec. 21, 1756. « Loup, | 21ſt December, 1756: 
—— — 4] ſincerely wiſh it was in my Power to comply with your Agent's Requeſt. I would willingly do it: But ſtill 
the 3 ] have your Intereſt ſo much at Heart, that I want to know from yourſelf, if you incline rather that I ſhould for- 
« ſake and leave my own Country, than to purſue for Juſtice, according as my Innocence deſerves. I beg " ud 
<« be ingenuous, and let me know which of the two your Happineſs conſiſts moſtly in: Or, if you think my Crime 
<« deſerving of greater Puniſhment, do but mention it, and I ſhall with Chearfulneſs embrace what you are pleaſed 
« to inflict upon me. All that I aſk or beg, as the laſt Requeſt, is, if ever my fatherleſs Infant ſtands in Need of 
« your Aſſiſtance, do but help him, as much as his Mother's Crime deſerves. I have ſtill that Comfort, and ever 
<« {hall have, to ſupport me, that you are conſcious to yourſelf, that I have never taken the ſmalleſt Advantage of you 
« in any Manner, nor has ſaid or done 1 but what ou was'as ſure was to come to paſs as God is in the Hea- 
&« yens: So that you needed not ſay, you was confounded and ſurprized to hear I ſaid I was your Wife; for you know 
« perfectly well, it is not from any Letters that ever you wrote to mylelf or Douglas, made me ever ſay ſo. I have 
got your Letters from him; particularly one, where you mention it was to ſave a poor Girl that made you write 
« any 17 Thing.“ 27 
an. 3, 1757. G66 , | 3d January, 1757. 
Let frow the « ] Lax +2 yours this Day of an old Date. I needed no new Declarations of your Indifferency ; for that I have 
he acer rb « Reaſon to know long before now. If you did it purely to mortify me, that is impoſſible; for nothing can add 
ce greater to my Sorrow or Grief: But God forgive them that is the whole Cauſe of it. I never ſhall be convinced but 
6 þ Perſon or other has corrupted your Mind ſince you left Edinburgh. You ſay it is not convenient for you to ad- 
e yance that Trifle: I ſhall ſpeak to Mr. Mac Aleſter about it and your Siſters alſo; as I am to give him ſome Accounts 
ce belonging to me. I'll ſee if he takes it in Part Payment; for nothing elſe is detaining me in this Part of the World, 
« but cl ſuch Time as I get my little Affairs in ſome Order. I hope you'll pardon this Trouble, as it ſhall be the laſt 
4 ſhall ever give you,” 

Theſe Letters were dictated by the Anxiety and Diſtreſs of Mind that the Reſpondent ſuffered : But ſhe ſoon became 
ſenſible, that, by giving Way to her Deſpair, her Honour would ſuffer, and that the only Step ſhe could take was 
to inſtitute a Suit be eſtabliſhing her Marriage. 


A2 In 


ocs 


In January 1757, ſhe inſtituted a Suit in the eccleſiaftical Court of the Commiſſaries of Edinburgh againſt the 
— 2297+ Appellant for having them declared to be married Perſons, Huſband and Wife, and for decreeing the Appellant to 
relent Action adhere to the Reſpondent as his lawful Wife; and further, according to the uſual Form of ſuch Libels, concluding, 
——— that if the Appellant and Reſpondent ſhould not be found to be Huſband and Wife, then, and in that Caſe, the 
| indurgh, . Appellant for his fraudulently injuring the Reſpondent, in Manner libelled, ought to be condemned in Damages. 
letters exhibit- The Reſpondent, with her Libel, produced the Letters already above recited, wrote to her by the Appellant before 
ed by the Re- the Time of his denying his Marriage : Alſo the Copy kept by her of the Appellant's Letter to Douglas, declaring 
that the Appellant and Reſpondent were married; ſhe further produced the Caſe of her Diſtemper, which had been 
repared by Douglas the Surgeon ; and alſo the Appellant's Letter to her Mother of the 15th September ; and alſo 
2 Letter to Douglas the Surgeon of 22d September, which Douglas had delivered to her. ES 
The Appellant appeared to the Action, and by his Defences repreſented the Refpondent as an intri ing, 
deſigning Woman, who had laid a Snare to entrap him; and further repreſented, that during the Tinte 
he fodged in Hunter's Houſe, ſhe daily peſtered him with Letters, and Meſſages for enticing him to return to her 
Houſe, which ſhe at length prevailed on him to do; and that thereafter ſhe tempted him to uſe Familiarities with her. 
Theſe Defences, which were ſigned only by a Proctor of the Court, and not by any Council, were falſe and 
ſcandalous in every Article; and the Reſpondent not thinking it poſfible for the Appellant to have authorized ſuch 
Defences, inſiſted by her Anſwer, that the Appellant ſhould be ordered to appear perſonally in Court, as uſual in ſuch 
Caſes, and undergo a judicial Examination upon all proper Interrogatories for diſcovering the Truth, which was 
ordered accordingly ; and the Appellant having made his Declaration, therein, by his own Acknowledgements, fully 
vindicated the Reſpondent's Honour and Virtue from the falſe - 4 thrown out in the Defences. 
Appellant's ju- The Appellant's judicial Declaration is of the following Pu 
dicial Declarati- © full Couſins, Brother and Sifter”s Children, and that he has known her theſe ſeveral Years:—That he had Occaſion 
on in the Cauſe. cc to ſee her ſeveral Times in Summer 175 85 when in the Country viſiting her Relations, and then told her that he 
* intended td be in Edinburgh the enſuin inter, and propoſed to flay in her Houſe 5—that he accordin ly came to 


« Edinburgh in Oftober 1755, and brought his Siſter Jane with him; and that they both ſtaid in the Reſpondent's. 

% himſelf removed to Lauchlan Hunter's Houſe, where he continued for 
&« about fix Weeks, and then returned to the Reſpondent's Houſe ;—declared, he did not remember that he received 
rom the Reſpondent during his Stay in Hunter's Houſe, ſolliciting his Return to hers, 


% Houſe for about a Fortnight ; when 


« any verbal or written Miſages / N 5 

« and while he ſlaid in Hunter's he frequently viſited the Reſpondent in her own Houſe, ſeveral Times in one Day de- 
<« clared, that about the End of December he ſent his Siſter to the Country, having brought her into Town with a Reſolution 
&« that ſhe ſhould flay but a ſhort Time, and ſhe had ſtaid longer than was intended ;—that when alone with the Reſpon- 


« dent in her Houſe, he frequently told her that he had a great Regard, Love, and Affection for ber, and that te frequently 


« ſollicited her to allow him Freedoms with her, but that he never promiſed to marry her, nor ſpoke of Marriage to 
&« her ;—and being interrogated what Arguments he uſed with his Couſin the Reſpondent to yield to his Embraces, declared 
& he could not give any direct Anſwer to that Dueſtion ;—but acknowledged the Reſpondent had at that Time a very good 
« Charatter for Virtue and Modęſiy; and declared that he thought it was about the 1 anuary before the 
* Reſpondent was prevailed upon to yield to his Embraces, and that from that Time to the Middle of April, he lay 
« with her in Bed all Night, breakfaſted, dined, and ſupped with her declared there was but one Servant - Maid in 
« the Houſe named Smith, who he thinks did not know of the Appellant and Reſpondent's bedding together; and denied 
« he ever owned his Marriage, or ſaid to the Servant- Maid, or any other Perſon, that he was married to the Re pon- 
« dent z— acknowledged, that while he was co- habiting with the Reſpondent, and even before then he was infected with 
« the Venereal Diſeaſe that after co-habiting with her ſome Time, he underſtood from her Complaints, that ſhe might 
have caught the Di/temper ;—that upon the Declarant propoſing to acquaint Douglas the Surgeon, ſhe declined, and 
the Declarant concealing the Patient, got Medicines from Douglas, and gave them to the Reſpondent ;—declared 
ce that he went from Edinburgh to Airdpatrick (his Houſe in the Country) about the Beginning of April 17 56, that 
« before he went he acquainted the Reſpondent where Dou 80 as the Surgeon was to be found, but does not remember if he 
% defired her to acquaint him of their Marriage. ——Acknowledged all the Letters produced by the Reſpondent as for the 
« Appellant's Letters, to be his Letters, and a Copy en of his Letter to Douglas, declaring that he and the 
« Reſpondent were married to be a true Copy ;—acknowledged that Douglas wrote to him once or twice ; but does not 
© remember, if he therein wiſhed him Joy of his Marriage, and that he has none of theſe Letters ;—declared, that 
« ſome Time in Auguſt, the Reſpondent came to Airdpatrick, when the Declarant told her that their Marriage was the 
* common Converſation in the Country, but ſhe ſaid ſhe had ſpoke of it to na Body ; owned that he was Major about 
<« the Middle of January 1756 ;—acknowledged that the Reſpondent told him, ſhe intended to acquaint her Aber of 
« their Marriage, and that he was againſt her doing ſo ;—declared he never wrote to any Perſon acknowledging 
« his Marriage with the Reſpondent, except the Letter to Douglas, and doubted not but he had ſpoke ts his Uncle 
« Lamond of his Marriage with the Reſpondent, both before and after the 224 September 1756 ;—and declared he knew 
« of none who boarded with the Reſpondent, excepting himſelf and his Siſter, Cæſile-Suart, and one Miſs Paton.” 
April's, 19575, The 5th April 1757, the Commiſſaries having conſidered the Libel, Defences, Anſwers, and Defender's judicial 
Interlocutor of Declaration before Anſwer, „allowed the Purſuer a Proof of her Libel, and of all FaQs and Circumſtances relative 
th N « thereto, and allowed the Defender a Proof of all Facts and Circumſtances tending to elide the Libel, and allowed 
Proofs, * „ both Parties a joint Probation anent the Premiſles,” 
In the Courſe of the Examination of Witneſſes under this Interlocutor, the Appellant inſiſted to have the 
Reſpondent examined judicially in Court upon all proper Interrogatories to be put by him, which the Court having 
Reſpondent's ju- Ordered, the Reſpondent did make her judicial Declaration, of the following Purport : * That the Appellant 
dicial Declarati- & returned from Hunter's Houſe to lodge in her Houſe about the Middle of December 1755, and continued to 
on in the Cauſe, c lodge there till about the Middle of April thereafter, when he went out of Town, excepting about eight 
« Days that he was in Glaſgow, in January 1756, about which Time he was Major, as he ſaid ; that ſhe was 
« married to the Appellant 27 February 1756, after which, and no ſooner, ſhe admitted him to her Bed; that 
« ſhe was married in the Preſbyterian Way, by one whom the Appellant called a Preſbyterian Miniſter, whoſe 
“Name he ſaid was Gordon, and lived in the Cannongate; that there was no Witneſs preſent at the Marriage, 
« neither did ſhe aſk or get Marriage-Lines; that a few Days after, ſhe diſcloſed her Marriage to Margaret 
«© Smith, her Maid-Servant, at the Appellant's Defire, but to no other Perſon ; that ſhe concealed her Mar- 
<« riage only becauſe the Appellant deſired her, that he might not diſoblige his Uncle Mr. Lamond, as he ſaid, 
& which was the only Reaſon he ever afligned ; that when ſhe received the Letter of 26 April 1756, from the 
« Appellant, there was incloſed in it a Letter for Mr. Douglas, whereof ſhe took the Copy Sed in Proceſs ; 
ce that the Copy is of her Hand-writing, and ſhe cannot * any particular Reaſon why ſhe took the ſaid 
« Copy ; that ſhe did not ſhew the Principal to any Perſon, but ſealed it up, and ſent it with her Servant to 
« Mr. Douglas; that the Appellant wrote the ſaid Letter to Mr. Douglas of his own Accord, and ſhe never 
<« ſolicited him to write it; that ſhe ſhewed the Appellant's Letters to her Agent before bringing her Action, 
„ and alſo to the Appellant's Agent; and two of the Appellant's Letters, one dated 14th April, the other 26th 
« April 1756, being ſhewn to her, declares that the Parts obliterated in each of the ſaid Letters, were ſo ob- 
&« literated when ſhe received them; that it was about the Middle of March 1756, the firſt diſcovered the 
« Symptoms of the Diſtemper, which ſhe had got from the Appellant, who propoſed, that either Dr. Mac- 
&« farlane, or Alexander Douglas ſhould be called, which ſhe declined, being aſhamed to diſcover it to them; 


« but the Appellant, before going into the Country, having left with her a written Direction for Douglas, in 


« Caſe ſhe ſhould incline to call him, ſhe did write to Dovglas, who being indiſpoſed, ſhe in Perſon went to 
« him, and acquainted him of her Marriage with the Appellant, which he had defired her to do before he left 
« the Town; and that ſhe did this before the Letter above mentioned from the Appellant to Mr. Douglas came to 

„ Hand, and whereof ſhe took a Copy.” | | | | 
The Reſpondent prayed the Court to order the Appellant to appear perſonally, and to exhibit on Oath all the 
Letters of Correſpondence wrote by her to him, which he had hitherto declined and evaded ; and alſo all Letters 
& | wrote 


rport, ( acknowledged that the Reſpondent and he are 
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Ne — Douglas the Surgeon to the Appellant; in gelation to the Reſpondent, and ſhe averred, that ber Litters 
to the 1 been wrote in the Confidence and Belief of her being his lawful Wife, would fairly ſhew, that 
ſhe conſidered herſelf as ſuch, and, when produced; would give great Licht in the Cauſe. | 


The Appellant e Commiſſaries, by Interlocutor of the 2ſt Jun 1757; ordered the Appellant to depoſe and exhibit accord- 
1 ingly, and for that Purpoſe affigned the 14th Day of June. | 
all the Letter? The Appellant, being extremely unwilling to appear in Court; in order to depoſe in this Exhibition, ſtruggled 
w—_ him by hard, by repgated-Applications, to be permitted to depoſe and exhibit upon Commiſſion in the Country: But 
mw 12 at length, being compelled by Order of 12th of December 1757, the Appellant appeared upon the roth of Ja- 
the Surgeon, in Auary 1758,” and exhibited on Oath fix Letters received by trim from the Reſpondent, and depoſed, that he had 
relati * the none other of her. Letters ; acknowledged that he received from the Reſpondent, before the Commencement of this 8 
— b exhibir. Jeveral Letters," which he burnt or deſtroyed before the Action brought ; and that he alſo deſtroyed a Letter be 
«d by the Appel. received from Douglas the Surgeon concerning the Reſpondent before the Action brought. 
lant upon Oath, The ers exhibited by the Appellant were only thoſe immaterial Letters above recited, which the Reſpondent 
wrote to him after his Denial of the Marriage gas to the Letters ſhe wrote him before that Period, in the Con- 
fidence and Belief of her being his Wiſe, all theſe had been burnt or deſtroyed; in order that they might not 
be _— in Evidence. * 1 | 
Reſpondent's n Obedience to an Order of the Court made on the Appellant's Metion, the Reſpondent appeared and de- 
Oath in regard poſed, that ſhe had already exhibited all the Letters ſhe ever received from the Pres 1 x age 3 which was 
to 1 4 ſent incloſed to her Mother, who had delivered it to her, and which ſhe ſhewed to hes Futon ta-lew, and 
yang % hw —— the Appellant's Letter to her Mother; but the Letter to herſelf, incloſed in it, ſhe could not find, nor 
pellant. produce, | 
Margaret Smith, Margaret Smith, who had been the Reſpondent's Servant at the Time of the Marriage; and while they cohabited 
214 as Huſband and Wife, and who was a material Witneſs for the Reſpondent; as being not only privy to their 
ſpondent, having Cohabitation as Huſband and Wife, but acquainted with their Marriage by the Appellant bindſelf, and deſired 
withdrawn her- by him to keep it a Secret, had quitted the Reſpondent's Service, and it was given out that ſhe had married a 
wy ow not Soldier, and left Edinburgh with him. The Reſpondent had made all poſſible Enquiry and Search, but could not 
; diſcover the Place of her Abode; and as the Appellant had already deſtroyed the Evidence of Letters, there was 
Cauſe td think from that and other Circumſtances, that ſhe had been made to withdraw herſelf by his Means. 
The Reſpondent petitioned the Court for examining Robert Syme and Roderick Macleod, the Appellant's Agents, 
in relation to the ſaid Margaret. 


Appellant's Aa. "The Court appointed them to be examined; but both ebe, that they neither knew, nor ſuſpected, where 

gents examined Margaret Smith was. * 

r smitb, The Reſpondent being thus diſappointed of Smith's Evidence, ſupplied the want of her Teſtimony by other Wit- 

but no Diſcovery neſſes ; and although the Appellant, in his Judicial Declaration, in hopes that the Reſpondent could make no 

8 their Proof of that Circumſtance, very diſingenuouſly denied that Smith the Lervant-Maid knew any thing of the Ap- 

Import of the pellant and Reſpondent's cohabiting together, or that he ever told Smith they were married; the contrary was clearly 
role Evidence, proved by ſeveral Witneſſes. 


pizaberhBrown. Elizabeth Brown depoſed; ** That the Deponent having had frequent Occaſion to be in the Reſpon- 
rhe. e De. dent's Houſe, knew that Margaret Smith ſerved the Reſpondent, ſhe thinks, for about a Year in 
poſitions, * the whole; and allo knew that the Appellant and his Siſter lodged in the Reſpondent's Houſe, and that 
« one Mr. Maclachlan alſo lodged there with the Appellant, and lay in the ſame Bed with him; but Mr. Mac- 
% [achlan did not come to the Houſe till after the Appellant's Siſter left it. That in the Winter immediate] 
preceding Whitſuntide 17 J the Appellant then lodging in the Reſpondent's Houſe, his Servant Duncan Wit. 
„  kinſon having come one Night, between Ten and Eleven, to his Bed, which he had in the Deponent's Maſter's 
« Houſe, and the Deponent having gone to the Reſpondent's Houſe to fetch a Tankard ; when there, ſhe the 
« Deponent obſerved the Appellant coming out in his Shirt from his Room with a Candle in his Hand, and going 
into the Reſpondent's Bed-Room ; and upon the Deponent aſking Margaret Smith, what the Meaning of what 
« ſhe obſerved was, Smith told ber, the Appellant and Reſpondent were married: That before this Maclachlan had 
« left the Reſpondent's Houſe, and the Deponent thinks that this happened ſome time in the End of the Year 
« 1755; that after what the Deponent obſerved, as above, ſhe looked upon the er and Reſpondent as Huſband 
, « and Wife: And Margaret Smith did alſo, at another Time, tell the Deponent, that the Reſpondent was Lady Loup, 
Barbara Thom- « but that it was to be kept a Secret, until ſuch Time as the Appellant became Major.” Another Witneſs de- 
* Fa abs poſed, *+ That ſhe was well acquainted with Margaret Smith, who was Servant to the Reſpondent ; that Smith 
«© told the Deponent that the Appellant and Reſpondent were married, and that ſhe was deſired by the Appellant to 
„ keep the Marriage a Secret, and that ſhe had got from him ſome Money, and alſo a Napkin and a coloured 
« Apron, in order that ſhe might keep the Secret; and ſhewed to the Deponent the Napkin, and alſo a French 
John Porteous. Crown Piece, which ſhe ſaid ſhe had got from the Appellant.” A third Witneſs depoſed, © "That he was 
Nn. « well acquainted with Margaret Smith, and ſhe told the Deponent that the Reſpondent had ſaid to her ſhe was 
Janet Dobie. « married to the Appellant.” And a fourth Witneſs depoſed, ** That Margaret Smith told her, that the Appellant 
* * and Reſpondent were married, but that it was to be a Secret until the Appellant ſhould become Major.“ 

With regard to the Diſcovery made of the Marriage to the Surgeons who had been employed to cure the 
on „ Reſpondent's Diſorder, Douglas the Surgeon depoſed, ** That in February or March 1756 the Appellant applied 
o__Y * Deponent for Medicines to a Perſon labouring under a venereal Diſorder, and ſaid that he himſelf was 

<« the Cauſe of her Diſtemper: That after the Appellant left Edinburgh, which he thinks was ſome Time in 
« April 1756, the Deponent received a Letter from the Reſpondent, importing that ſhe was the Perſon who had 
been affected with the venereal Diſorder, and for whom the Appellant had taken the Medicines from the Depo- 
<« nent, and that ſhe had got the Diſorder from the Appellant ; and which Letter he thinks contained a Maſſage- 
© Card, mentioning the Deponent's Direction; the Deponent having ſome Time before given the Appellant a written 
Direction where to find the Deponent : That either alongſt with this Letter, or ſome Time after, a Letter from 
« the Appellant was delivered to him either by the Reſpondent or her Servant, mentioning that the Appellant was 
* married to the Bearer, but wanted to ups it, and that he had moſt unluckily given her the venereal Di- 
<«< ſtemper : That after receiving this Letter, the Deponent had no Doubt of the Appellant and Reſpondent being married 
together; but that having thercafter a Letter from the Appellant, dated 22d September 1756, he did doubt of 
<« the Marriage between the Appellant and Reſpondent, and that after this the Deponent tore and burnt the Letter he 
« had from the Appellant, mentioning his Marriage, and delivered the Letter gof the 22d of September to the Re- 
% ſpondent That the Deponent adviſed the Reſpondent to call ſome other Doctor, which ſhe declined; but the 
« {Jeponent's Medicines not agreeing with her, and the Deponent being to leave the Town, He at la/t agreed to call 
« Mr. Straton a Surgeon, upon which the Deponent drew, up and wrote with his own Hand the Reſpondent's Caſe, 
in Order to be laid before Mr. Straton, and for that Purpoſe left the ſame with her; that he received from the 
& Appellant ſume Letters other than thoſe above mentioned, but can find none of them.” : 
] hn Siaton, Straton the Surgeon depoſed, * that about the End of May 1756, the Reſpondent applied to him for his Aſſiſtance 
2 « in a Diſorder which he underſtood to be venereal ; that ſhe gave him a Paper containing an Account of her Caſe ; 
ee b e that the Reſpondent acquainted him fhe had got her Diſarder from her Huſband, who had lately 2 Edinburgh, and 
4 ſhe further ſaid, it was concerted their Marriage ſhould be kept a Secret for ſome Time, and that the Deponent was in 
<« her Houſe a few Days before ſhe ſet out for the Highlands to her Huſband, as ſhe ſaid ; which laſt happened about 
the firſt of Auguſt 1756; that though upon the firſt Interview with the Deponent the Reſpondent did not ſay hat 
« ber Huſband was her Relation, yet atterwards in the Courſe of his Viſiting, be told him that her Huſband was her 
Relation.“ | 
Matthew Mac With regard to the Circumſtances attending the Appellant's quitting his Lodgings in the Reſpondent's Houſe, 
Acker, Page 11, his taking Lodgings in Hunter's, and afterwards returning to. the Reſpondent's Houſe, Matthew Mac Ale/ter, 
Merchant in Edinburgh, depoſed, ** That the Appellant came to Edinburgh in the End of October, or Begin- 
„ ning of November 1755 ; that after firſt lodging in the Reſpondent's Houſe with his Siſter, he told the De- 
| | ponent 


R 


© ponent that he wanted to change his Lo and the Deponent, together with the Appellant, agreed with 
« Mrs. Hunter, that the 3 ſhould in her Houſe for he thinks fix Months; that when the Appellant 
« had been about a Month in Hunter's Houſe, he came one Day to the Depanent's Shop, and told him of his 
«© Intention to leave Mr. Hunter's, and to go back to the Reſpondent's, ſaying that thi . had impor- 
tuned him to do ſo; that the Deponent obſerved to him, this Step would appear incon „and adviſed 
him to ſtay out his Quarter in Hunter's ; but the Appellant inſiſting, the Deponent, at his Deſire, got Mr. Hunter 
to agree to the Appellant's going away, and after ſtaying about Half the Quarter of a Year in Hunter's, be 
the Appellant” returned to the Reſpondent's Houſe; | the Deponent was frequently in the Reſpondent's Houſe, 
in Company with the Appellant and her, during the Time he flaid in Hunter's, and on theſe Occafions they frequently 
& oat together; and it was owing to the Deponent's Perſuaſions, that the Appellant flaid out the Half Quarter in 
« Hunter's ; but at laft the Appellant ſaid he was determined to leave it, and would leave it, or Words to that Purpoſe ; 
« and further depoſed, that about three Weeks before the Time of deponing, he was told by the Reſpondent, 
« that he was to be cited as a Witneſs in this Cauſe, and before he was cited, he was at a ng in a Tavern, 
« where were preſent the Appellant and ſome of his Agents, and another Gentleman, when the Deponent had Occaſion 
* to fee and read the Dedaration omitted by the Appellant in the Cauſe, which the Deponent underſtood bad been enutted 
« that very Day.” | 
Lachlan Hunter, — the Bookfeller depoſed, ** That in the End of the Year 1755, the Appellant to board with the 
* «© Deponent for ſix Months; but that after ſtaying about fix Weeks in the Deponent's Houſe, the Appellant left 
4 him, and took up his Quarters in the Reſpondent's Houſe, and that this happened about the End of the Year 
« 1755; that while the Appellant ſtaid in the Deponent's Houſe, the Reſpondent and the Appellant's Siſter came 
e about three or four Times to viſit the Appellant, and that one of thoſe Limes their Intention, as they gave 
4 out, was to ſee the Deponent's Wife, with whom they drank Tea; but the Deponent never under/tord that the 
% Reſpondent was alone viſiting in the _—_— Houſe.” ; 
Mrs, Hunter, Mrs. Hunter depoſed conform to her Huſband in omnibus : But added, „That ſbe was informed by her Servant, 
Page 12. te that the Reſpondent often called upon the Appellant at the Deponent's Houſe, but whether alone, or accompanied 
« by the Appellant's Sifler, the Servant did not ſay; and the Servant further informed her, that frequent Meſſages 
„came from the Reſpondent to the Appellant.” a 
Magdalene Hunter's Maid-Servant depoſed, ** that the Appellant came to lodge in Mr. Hunter's ſome Time in November 17 2. 
Syme, Page 19. «6 where ſhe thinks he ſtaid for about fix Weeks; during which Time the Reſpondent, in Company with the Appel- 
<« Jant's Siſter, came frequently to viſit the Appellant; and ſhe thinks made thoſe Viſits oftener than once a Week, 
« ſometimes twice a Day; that ſometimes the Ref t's Servant brought Meſſages to the Appellant ; but what 
« theſe were the Deponent knows not; but that the __ never ſaw the Reſpondent viſit the Appellant, but in 
« Company with his Sifler ; and does not know whether the Meſſages that came to the Appellant were from his Sifler or 
« from the Reſpondent. 1 
This was the Subſtance of the parole Evidence on the Part of the Reſpondent. | 
The Appellant examined the two Perſons whom he had artfully 1 to the Interview at Glaſgoto to entrap 
the Reſpondent, and take Advantage of any inaccurate Expreſſions that fell from her: But their Depoſitions, though 
not much to their own Credit, were of no Manner of Prejudice to the Reſpondent; but, on the contrary, ſhewed 
that ſhe had uniformly perſiſted in affecting her Marriage. 2 
George Black. George Black depoled to the following Effect, That of a Tzeſday Evening in November 1756, at the Deſire 
Fake 20. « of ſome of the Appellant's Friends, he, the Deponent, went to the New Inn at Glaſgow, to enquire of the Re- 
« — what Foundation there was for her aſſuming the Title of the Appellant's Wife; that the Reſpondent ſeemed 
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«Witneſſes and without Lines, but ſaid ſhe did not know the Name of the Clergyman who married them; and upon 
« the Deponent's expreſſing Surprize, that one who knew what Marriage was, fnould go about in this Way; her 
« Anſwer was, that ſhe was not the firſt unlucky Woman who had been hurt by truſting to Promiſes; and that the 
« Reſpondent ſaid, that, from the unlucky Intrigue that was betwixt them, ſhe thought the Defender would at laft 
« make her his Wife; and ſhe locked on herſelf as ſuch. Upon the Reſpondent's Interrogatory, depoſed that ſhe ap- 
<« pared to be ſhy as to the firſt Queſtion put to her; which he took to proceed from her taking him to be no Friend 

to her Claim That, on Thurſday thereafter, the Deponent was preſent at another Interview with her, at Lamoend's 

„ Deſire in Company with the Appellant and David Lyon a Clergyman, the Appellant's late Governor; where the 

« Appellant denied any Marriage or Promiſe of Marriage ever made by him, and ſaid that ſhe had never aſked Mar- 

age of him: That to this the Reſpondent anſwered, that ſbe referred that to his own Breaſt; which the Appellant faid 

«© he would eaſily anſwer : That upon Mr. Lyer's ſaying, that, becauſe the Reſpondent averred a Marriage and the 

« Appellant denied it, Recourſe muſt be had to the Courts of Juſtice, the Reſpondent ſaid I will have Recourſe to them 

And, upon the Reſpondent's Interrogatory, depoſed, that, upon the faid Thurſday, he ſaid to Lamond the Appel- 

„ lant's Uncle, Do you think it will be proper that the Appellant have an Interview with the Reſpondent, as ſhe had 

« defired it by a Letter wrote to him; and Lamond anſwered, that he thought it would be proper enough, only wiſhed 

« that he and Mr. Lyon would go along with him I hat he took Notes of what had paſſed between him and the Pur- 

s ſuer in theſe two Converſations, and his Reaſon for ſo doing was becauſe he might be called upon to give an Ac- 

count of them—Black further depoſed, That the very Day in which the Appellant emitted his Declaration in Court, 

«© be, the Deponent, met with the Appellant in a Tavern in Edinburgh to talk about ſome private Affairs; when the Appellan 

„ took an Opportunity of putting into the Deponent's Hands a Copy of his Declaration emitted before the Commiſſaries, which 

« the Deponent read and carried to the Appellant's Uncle Mr. Lamond, to whom he delivered it“ — That, at the before- 

* mentioned firſt Conference, the Reſpondent told the Deponent, that the Appellant had ſent an Expreſs to her, which 

| 46. miſled her by the Way; that, at the ſecond Conference, the Reſpondent ſaid to the Appellant, Luut Authority had 

« you to ſend me an Expreſs to flop me on my Journey? To which the Appellant anſwered, that his Reaſon. of ſending 

David Lyon. e the Expreſs to ſtop her was, that a Clatter was going in the Country, of their being married.” & David Lyon 
n << depoſed, that, being in Company with the Appellant and Reſpondent and George Black in an Inn at Glaſgow in 
the Beginning of December 1756, the Appellant aſked how ſhe came to aſſume his Name, and give out that he was 

«© married to him; at which ſhe was filent; but being aſked the ſame Queſtion again by the App-liant, or ſome 

other of the Company, ſhe, addreſſing herſelf to the Appellant, ſaid, I look upon myſelf to be as geg 25 married, 

* and can refer it to yourſelf; upon which he ſaid, that he never was married to her, nor ever promiſed to marry her, and 

never would marry her; and, upon the Reſpondent's Interrogatory, depoſed, that ſome Time in Zune i756, the 

Deponent went to the Reſpondent's Houſe in Edinburgh, where he told her, that he had heard it reported in a 

publick Company, that the Appellant and ſhe were married together, and that ſhe gave it out to be ſo; and that, being 

aſked by her if he, the Deponent, believed it, he anſwered, that he did not know well what to make of it; that 
he had come to her to be informed; and that, if ſhe was married to her Couſin, both of them would repent it; that, 

„ ſome Time before this, he heard it reported in another Company, that the Appellant and Reſpondent were married 

together; that, after this Viſit made by the Deponent to the Reſpondent, he heard it talked in ſeveral Companies 
that they were married together, and that the Reſpondent gave it out to be ſo; that, at the ſaid Viſit, the Reſpond- 
ent ſaid to the Deponent, that he would be welcome to drink Goat-Whey with her at Airdpatrick next Summer; and 
the Deponent put a great many Queſtions to the Reſpondent about her Marriage, to which ſhe would give no direct 

Anſwer; and further (upon the Reſpondent's Interrogatory) depoſed, that, at the Meeting at Glaſgoto, when the 

Appellant averred he was not married, and he, the Deponent, ſuggeſted that it would be neceſſary, it the Reſpond- 

ent continued to aſſume the Appellant's Name, and give out that ſhe was married to him, that he ould proſecure 


< her before the Courts of Juſtice, or that ſhe ſhould proſecute him, he ſaid ſhe would If "ar kim; that it was at 


„ the Appellant's Deſire the Deponent came to Glaſgow, ſome Time before the Meeting with Mr, Black, d he was deſired 
« by Mr. Black, then in Company with the Appellant, to go along with them to the ſaid Meeting; and, that, previous to 

*© the Meeting, the Deponent knew that there was to be ſuch a Meeting, and that the Reſpondent was to be there.” 
The Appellant poorly attempted to detract from the Reſpondent's Character, by repreſenting her as reduced, from 
ber Want of Fortune, to the Neceſſity of being formerly a Lady's Maid, notwithſtanding her near Relation to his 


Own 


y at firſt to give any Anſwer; but after ſome time ſhe alludged ſbe was privately married to the Appellant, tuithout 


n ole 
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own Family was conſeſſed; and alſo attempted, though in vain, to prove that ſhe had a Diſpoſition for Tatrigue, and had 
contracted early Engagements. For this Purpoſe he examined one Witneſs who was brought up from the Il of Sy. 
Donald Macdo- Donald Macdomald, who depoſed, ** That he was acquainted with the Reſpondent for about fifteen Years; that the #1: {t 
nold. Page 17. 46 Time he had Occaſion to ſee her was in the Houſe of Macdonald of Ning ſborrot in the Ile of Sky, and has [cen 
* her afterwards in the Family of Sir Alexander Macdonald, where ſhe ſerved Lady Margaret in the Station of a 
«© Gentlewoman; that he never heard or knew of any Courtſhip or Intimacy between the Reſpondent and Alan 
&« Macdonald Son of Kingſborrow, nor never heard that they were to be married together, or that the Ref pondent gave it 
* out to be ſo, or that there were any Engagements between them; and depoſed, that the Reſpondent is a Relation 
* of Macdonald of Kingſborrow's, and a diſtant Relation of Sir Alexander Macdonald's.” | | 2 
The Appellant having baſely aſſerted, that the Reſpondent had made him Advances, endeavoured to wreſt a Proof 
of this Aﬀſertion from Circumſtances in themſelves merely indifferent; and for this Purpoſe examined Magdalen Sy mic, 
Maid at Mr. Hunter's, to prove that the Reſpondent wy him frequent Viſits, and ſent many Meſſages to him while 
he lodged there: But ſhe depoſed that ſhe never ſaw the Reſpondent viſit him, but in Company with his Siſter, and 
does not know whether the Meſſages that came to him were from Miſs Mac Alfter or the Reſpondent, 
This was the Subſtance of the Parole-Evidence the Appellant brought to encounter the Reſpondent's Proof, 
As to the aQtual Celebration of the Marriage, ſhe, having yielded to the Appellant's Deſire of being married in the 
moſt private Manner, and not knowing the Clergyman who performed the Ceremony, or where or how to find him, 
did not attempt any Proof of it; neither was ſuch Proof neceſſary in this Caſe, as ſhe was adviſed that the Facts, 
Circumſtances, and Qualifications, which were proved by the Witneſſes and by the Letters already mentioned, were 
fufficient and relevant to eſtabliſh her Marriage. : 
The Merits of the Cauſe and the Import of the Proofs coming on to be confidered by the Court, the Reſpondent in 
the firſt Place inſiſted, that, by the eſtabliſhed and undiſputed Principles of the Law of Scotland, actual Celebration 
Matters and Ar- is not eſſential, nor neceſſary to eſtabliſh Marriage; it is ſufficient, if the Confent or Acknowledgment of Parties 
r of their being married Perſons, and cohabiting together as ſuch, is proved, although the actual Celebration of the 
rn. Marriage ſhould even be diſproved; and whatever were the Motives that induced the Man to make this Acknow- 
ledgment, whether to ſave himſelf from the Imputation of ruining a virtuous Woman, his equal in Condition, or his 
own Relation, or to ſave her from Diſhonour, or from a juſt Intention to acknowledge the Truth of a real Marriage, 
the Conſequence muſt be the ſame, upon the eſtabliſhed Point, that Cohabitation (Copula) with the Acknowledye- 
ment of Parties of their being married Perſons, is ſufficient to make a Marriage; and that this was laid down as 
$tair's Inſtit. eſtabliſhed Law, by Lord Starr, in theſe Words: © The publick Solemnity is a Matter of Order juſtly introduced 
page 25. 6 11 ſitive Law for the Certainty of ſo important a Contract, but not eſſential to Marriage. Thence atiſes only the 
Page 712. « Diſtinction of publick or ſolemn, and private or clandeſtine Marriages, Marriage may be proved by Witneſſes, 
« which is a direct and immediate Probation ; but it ſeldom accurs, except in recent Marriages dich have been ſolemn; 
„Marriage will be more eaſy ores indirettly by Fats, whence it is preſumed; as firſt, Marriage is proved by Spon- 
« ſalia preceding, as by the Contract of Marriage, whereby the Parties oblige themſelves to ſolemnize Marriage, 
« and by Copulation following, or even by antecedent Promiſe of Marriage, whatever be the Way it is obtained or 
« granted, if Copulation follows without Violence. Again, Cohabitation and behaving as Man and Wife for a 
* conſiderable Time, preſumes Marriage, though there be neither Contra, Promiſe, nor Sponſalia preceding, nor 
Evidence of Copulation by Children. Theſe are Preſumptions ſo {frong, that the Loaf on or Oath of either or both Par- 
ties will nat elide the ſame, though they ſhould acknowledge that they neither promiſed Mariage de futuro, nor comtratted 
« the ſame de preſenti; yea, though they ſhould acknowledge that they ſo cobabited to cover their Fornication, that they might 
« be free to marry others, when they 12 For all theſe and ſuch Things would be preſumed as calluſtue, to diſſolve the 
| « Marriage upon Diſſonance of Humours, or ether Deſigns; ſeeing Marriage is indiſſolvable but by Adultery oc wilful 
Erſkine, p. 62, ** Deſertion.” And the fame is alſo laid down by Mr. Erſtine in his late Inſtitutes as eſtabliſhed Law.—And that, 
N agreeably thereto, the ſpiritual Court of the Commiſſaries of Edinburgh, as well as the Court of Seſſion, have always 
ſes determined proceeded, decteeing for the Matriage upon Facts, Circumſtances, and Preſumptions, without requiring Proof of 
of Dr. Arrot, of P SEcIng age upo S 
Lieut. Cranſton, actual Celebration. | | | 
of Lady Strath- In the next place, the Reſpondent urged that the Facts and Circumſtances of the Caſe as already ſtated and ſup- 


— ported by the Proofs, afforded the moſt poſitive Evidence of 4 Marriage; — that the Appellant's judicial Declaration 
" confeſſed many material Circumſtances; and though it denied ſome, and mentioned other Circumſtances equivocally, 
it was obvious that his Conſciouſneſs of the Truth, as averred by the Reſpondent, was a frog Reſtraint upon his 
Inclination to give a flat Denial to the whole ;—that under a juſt Conftruftion of the Words of the Appellant's 
Declaration, it was plainly implied that his Addreſſes to the Refpondent could only be on the Footing of 
honourable Love; that it was impoſſible to reconcile his Sentiments and Expreſſions of his Coiſin, being a Woman 
of Virtue and V/ode/ly, and of his great Regard, Love, and Affeclion for her, with d:/honourable S:llicitaticns to 
make her a Preftitute only; that Love, Affection, and Regard, addreſſed to a virtuous Woman of equal Birth, near 
Relation, and unblemiſbed Character, was the plain Language of honourable Addreſſes, which could not, in 
Nature, be made or eritertained without the Conſideration of Marriage, though this was denied and ſuppreſſed by 
the Appellant's Declaration; that other Words in his Declaration imported a Confeſſion of his private Marriage 
with the Reſpondent, (viz.) where he ſaid, © that before he went from Edinburgh, to his own Houſe, about the 
« Beginning of April 1756, he acquainted the Reſpondent where Douglas the Surgeon was to be found, but did not 
remember if he deſired her to acquaint him of their Marriage; that the Manner of his evading this Circumſtance 
by a Strange nen memini of a Fact too material to have been forgot, plainly implied a Confeſſion of the private 
Marriage, and he had not denied that he gave her Leave, and deſired her to make it known to the Surgeon ; but 
that the Letter which he wrote to the Surgeon, acknowledging the Marriage, and the Reſpondent's having actually 
applied to Douglas in the Character of the Appellant's Wife before the Letter to Douglas came to Hand, ſupplied 
the Defe& of his Memory in this Particular ;”” from whence it was plain, that the Struggles of conſcious Truth 
would not allow the Appellant to deny what he pretended not to remember, that before he left Zdinbrgh, he deſired 
her to make her Marriage known to the Surgeon ;—that other Words in his Declaration acknowledging, © that 
« when the Reſpondent was at Airdpatrict, ſhe told him ſhe intended to acquaint her Mother of her Marriage with 
ce the Appellant, and he was againſt her ſo doing, ſhewed manifeſtly that the Appellant couid not flatly deny, and 
did not attempt to deny that there had been a private Marriage between them; he coolly defired her not to tell her 
Mother. But he did not pretend to deny the Fact in Converſation with herſelf; if he had not been conſcions that 
the Fact was true, his Language upon that Occaſion, in common Senſe, mult have been very different ;—that thefe 
Circumſtances of Evidence, ariſing from a juſt Conſtruction of the Appellant's oven Declaration, created the 
ſtrongeſt Credibility of a private Marriage between the Parties; but joining thereto the Correſponcence by Letter; 
which enſued after the Appellant left Edinburgh, the private Marriage muſt be proved by clear Evidence ;—his Letter 
of the 22d April wrote upon his Arrival at home (i. e. at his Houſe at Airdpatrick) mentioned © that eviry Pody two: 
« wiſhing him Joy. His Marriage made the damnede/1 Noiſe in the Country. His Siſters, all but alu, were co go to 
& Glaſgow ; ſo that when the Reſpondent ſhould come home, ſhe ſhould find none but Mally and himſelf; defired to know when he 
might expeft her home ?” His Letter of the 26th April, conveying the one to Douglas the Surgeon, called the Reſpondent 
his deareſt Creature, from whoſe dear Hand he received the Happineſs of a Letter his dearęſi Jane, and deſired to know 
what Douglas the Surgeon ſaid to her; his deare/t Fewwel, and he was her's forever ;—that the Appellant's Letter to Daz:- 


: 


glas, containing an expreſs Acknowledgment in theſe Words, The Bearer and I being married, but waits ü conceal 


it for ſome Time, was of itſelf ſufficient to infer a private Marriage; and the Appellant himſelf, without pretending 
to alledge any artful or indirect Means or Sollicitations uſed by the Reſpondent to obtain his Letter of Acknowledgc- 
ment, which, as it was agreeable to the true Fact of the private Marriage, was his own voluntary and deliberate AZ, 
admitted in his Declaration, that the Copy exhibited of his Letter to Douglas was a juſt Copy, adding that he nover 
c wrote to any Perſon, achnou ledging his Marriage with the Reſpondent, except the Letter ab5yementioncd to ovglas 7 
That in the Letter or Letters wrote by Douglas, in Return, to the Appellant, when Douglas uſtly believes the 
Reſpondent to be the Appellant's Wife, as he depoſed, he muſt have mentioned her as his Wife; and the Ap. 

| | ellant 
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poo acquieſced : That of this the Appellant's Letter to the Reſpondent, without Date, was Evidence ; where 
wrote, I am ſorry that Sandy Douglas goes out of Town, but he writes me, that he has recommended you to a 
« very good Lad, and I hope, that whenever you are in a Way for Travtlling, you'll come beme; and allo his Letter 
of the 11th of May, where he wrote, that a Boat was going to Glaigow with his Siſters, and it would be a fine. Op- 
unity for the Reſpondent to come home, and begged ſhe would not fail to come : That the Appellant could not avail 
imſelf of the Letter he wrote to Douglas of the 22d September, at an Interval of five Months, to recant his 
former deliberate and voluntary Acknowledgments of the Martiage ; nor could this Letter deſtroy ot contradict 
| eg of the private Marriage, formetly acquieſced in by the Appellant : That the Appellant's burning or 
deſtroying of the Letters wrote to him by the Reſpondent before the Time of his denying the Marriage, and 
alſo procuring the Letters between him and Douglas the Surgeon to be deſtroyed (except the Letter of the 22d 
September, which was by Douglas carefully delivered to the Reſpondent) was p poly done with a View to ſuppreſs 
the invincible Evidence which muſt have ariſen from thoſe Letters : That the Reſpondent, when ſhe had no 
Reaſon to doubt, that thoſe Letters which ſhe wrote to him were extant, affirmed that they were all wrote in 
the Stile of an affectionate Wife, and as Tuch inſiſted over and over again upon their being produced, until it 
came out by the Appellant's Depoſition, that he had deſtroyed them: benz, however, one Part of the Cor- 
reſpondence afforded Evidence ſufficient for the e though, if any Part of the Proof had been obſcure, 
in a Caſe where a Party has deſtroyed all the Evidence he had Power over, and was juſtly ſuſpected of havin 
withdrawn a Witneſe, every Court would preſume in odium ſpoliatoris,: that the Evidence ſuppreſſed or deſtroy 
was ſtrong and direct againſt him, And, upon the whole, the Reſpondent urged that it was proved, the Ap- 
llant made Addreſſes to her in the Character of a virtuous Woman, for whom he declared the higheſt Regard, 
ve, and Affection: That during their private Cohabitation, they confeſſed their being Huſband and Wie to 
Margaret Smith, the only Perſon who was living in the Houſe with them : That before he went into the Country, 
he defired her to make known the Marriage to the Surgeon, and get his Attendarice upon her as his Wite, 
which ſhe accordingly did : That when abſent, and unſolicited by any Perſon, he voluntarily wrote his Letter 
to the Surgeon, 9 in expreſs Terms, that the Reſpondent was his Wife, in Conſequence of which 
a Correſpondence enſued with him concerning her Condition and Recovery in the Character of his Wife : That 
in this Character ſhe wrote Letters to him, which he has deſtroyed ; and that the Appellant's Letters, which 
ſhe fairly produced, were wrote manifeſtly in a Stile correſponding to the Character of his Wife, particular] 
by inviting and intreating her to come home, which, in the common guage of the Country, imported the fi 
Fatry of a Wife to her Huſband's Houſe, as much as if he had ſaid ſo in the plaineſt Terms; and that his Pre- 
tences to miſconſtrue thoſe Invitations, as if he had meant only to deſire that ſhe would come home to that 
Country, could not paſs in common Senſe, for he pointed out very plainly the home he meant in theſe Letters, 
and that it was to be honeſtly the home of his Wife : That in his very firſt Letter of 14th April, when he does 
not appear to have dreamt of Falſhood or Deceit to her, he told her, that when ſhe came home, ſhe ſhould find 
only one of his Siſters, Mally, with him; which clearly aſcertained the home he meant, and that it was in 
an honourable Character ſhe was to come home, not in that of a Miſtreſs or Proſtitute : And the Reſpondent 
further urged, that her Cauſe was greatly fortified by her Perſeverance, for ſhe had conſtantly rejected any pe- 
cuniary Reparation, and reſolved to ſue for Juſtice, and to clear her Reputation, and to redreſs the Wrongs ſhe 
ſuffered from a Man, who, by every Tie, was bound to protect and defend her. 
The Appellant admitted, that the. eſtabliſhed Law of Scotland, in regard to Marriage, was as ſtated by the 
Reſpondent's Council ; but attempted, by Criticiſms upon the Evidence, to elude the Force of it, and even 
endeavoured to avail himſelf of the Contents of thoſe Letters he had 8 | 
— om He inſiſted, that the Reſpondent, in her Correſpondence with him, toolf Care not to ſhock him with any 
lant, and An- Expreſſions that pointed at —— de and that though the Pretence of his concealing his Marriage was, that 
ſwers for the he might have Time to prepare his Uncle Mr. Lamond for the News, yet the Reſpondent never enquired into 
; et that Matter after the Appellant went into the Wore | | 
Anſwer, = The Reſpondent anſwered, that the Appellant's firſt deſtroying her Letters, and then making them ſpeak what 
he had a mind, very extraordinary, and what would not be allowed in any Court; that her Letters reall 
did contain, and muſt be preſumed to have contained, Evidence againſt the Appellant's Aﬀertions ; for Seri 
they had certainly been preſerved and produced; and the inviolable Rule of Juſtice was, that omnia in Spoliatorem 
eſumuntur. | 
Objection II. urther, the Appellant attempted to diſprove the Reſpondent's Allegation, of her having been married on the 
27th of February, and for this founded upon the Depoſition of Elizabeth Brown, who the Appellant contended 
proved, that he cohabited with the Reſpondent in the End of the Year 1755 ; and alſo founded upon Margaret 
Smith's having ſaid to the Witneſs, that the Marriage was to be concealed till the Appellant's coming of Age, 
which happened before the 27th of February 1756. 
Anſwer, It was anſwered for the Reſpondent, that this being a Criticiſm upon the Words, ariſing from the Inaccuracy of 
the Witneſs, could not avail the Appellant ; that the Witneſs firſt ſays, „ ſhe obſerved the Appellant going into 
& the Reſpondent's Bed-Room one Night, in the Winter before Whitſuntide 1756,” without mentioning any par- 
ticular Time; and then afterwards ſhe ſays no more, than that ©* he thinks it happened ſome Time in the End of the 
« Year 1755: That the Reſpondent might reſt upon this Anſwer, ariſing from the Uncertainty of the Depoſition of 
this Witneſs in Point of a particular Time, who was certainly miſtaken as to what ſhe thought of the preciſe Time 


but another Part of the ſame Woman's Depoſition fully cleared up the Matter; ſhe depoſed that Maclachlan came 


to lodge in the Reſpondent's Houſe after the Appellant's Siſter left it, that is, after the End of December; that he 
lay in the ſame Bed with the Appellant; and it was after Maclachlan left the Reſpondent's Houſe, that ſhe obſerved 
the Appellant going into the Reſpondent's Bed-room, and was told of their being married; and it was averred for 
the Reſpondent, and not denied by the Appellant, that it was well known to the Appellant and his Attorney, that 
Maclachlan did not go away till ſeveral Weeks after the End of December; and that theſe Circumſtances laid together, 
beſides ſeveral others ariſing from the Evidence, unneceſſary to be mentioned, ſhewed that the Appellant's Criticiſm 
was ill founded, and that the Reſpondent's Allegation ſtood un-impeached or diſproved ;—and as to Margaret Smith's 
having been pleaſed to mention it to the Witneſſes as a Reaſon of concealing the Marriage, that it was to be 
concealed till he ſhould be Major, it was equally frivolous with the other Parts of the Appellant's Criticiſms ; if 
Margaret Smith was really told ſo by either of the Parties, or if it was a Notion of her own, it might have been 
told her, or ſhe might have taken the Notion, after the 27th of February; notwithſtanding the Appellant may have 
been Major ſome Time before, though there is no Evidence in this Cauſe when he * 

Smith knew he was Major before the 27th February: It is not to be ſuppoſed either the Appellant or Reſpondent 
would tell their Servant all their Reaſons, or the true Reaſon, for concealing the Marriage ; it was ſufficient to tell 
the Servant any plauſible Reaſon, i | 

Objection III. The Appellant further objected, that the Allegation of the Reſpondent's Marriage by a Clergyman whom ſhe did 
not know, without Marriage-Lines, and without Witneſſes, was fiftitious and incredible. 

PIP Sy The Reſpondent anſwered, that from ſuch extraordinary Reaſoning one would imagine that this was the firſt Inſtance 
of a „ Marriage, or of an Action of Declarator upon a private Marriage; that if a known eſtabliſhed Clergy- 
man, Marriage-Lines, and Witneſſes, were always adhibited to a Marriage, there never could be any Pretence for 
a Denial or any Occaſion for a Declarator ; that the Reſpondent from the Beginning aſſerted, that hers was a private 
Marriage; that therefore it could not be juſtly objected to her, that ſhe had not produced the Clergyman and Wit- 
neſſes, when ſhe ſaid ſhe did not know the one nor called for the others; that the Appellant's Argument amounted 
only to this, that the Reſpondent ought to have ſuſpected his Honour, and to have been more guarded; which was 
in other Words ſaying, that no Perſon ought to be relieved againſt Fraud or Deceit, becaule it was weak to be 


deceived. | 
Objection IV, LU Appellant objected, that in his Letters he does not make uſe of the Expreſſion of Vie, but calls her his 
OU/TN, ö | | 


The 


ajor, or that Margaret 


An 
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The Reſpondent anſwrred, thit us ſhe knew his Intention was to conceal the Marriage til! ſhe ſhould come home 
to his Houſe, this Oireumſtanet gave her ho Alarm, as ſhe aſcribed it to Caution, leſt a Letter miſcarrying, addreſſed 
as his Wiſe, 'might produce tdo early a Diſcovery;' and the Stile of his Letters, being full of Affection and Regard, 
were more exptreflive"to her than if he had wrote with more Form and lefs Affection; and this would have appeared 
clearly to have'beeri ter Sentiment from thoſe Letters which were deftroyed. | | 
Objeftion V, | The Appellant further urged, that the Paſſage in bis Letter to the Reſpondent, of the 22d of April 1756, mention- 
22 Marriage made a damned Noiſe in Argyleþ:re, related to à ſuppoſed Marriage of his with one Miſs 
c - | 
Anſwer, The Reſpondent anſwered, chat no Mortal could believe this Gloſs; that the Appellant could not in his Letter to 
her allude to any Martiuge of his except, that with the Reſpondent, without being more particular, which he owed to 
her, even ſuppoſing her to have been only his Miſtreſs; that the Story of Miſs Mac Tavyh was quite imaginary; that 
Lyon's Evidence ſhewed that the Reſpondent's Marriage was talked of in the Country, and her own Letters which were 
deſtroyed explained it ſo: It was therefore impoſſible to doubt, that the Marriage alluded to in the Letter was the real 
Marriage with the Reſpondent ; and the Appelfant's not contradicting or diſowning it was ſtrong Evidence of the 
Truth; neither could it be any Surprize, that, notwithſtanding their Intention of Secrecy, it ſhould, in two Months 
after it was celebrated, have reached Argyleſbire, Margaret Smith having diſcovered the Secret to the four Witneſſes 
who depole thefetoz and ſuch Stories, once taking Air, ſooneſt ſpread to the Perſons and Countries where the Parties 
oha ks Appetlntobje@ed, that Mis Letter to the Reſpondent of the 26 of April, having Part of a Line tore 
jeckion VI, © ppellant obj t Wis to nt 26th l, hav rt of a Line tore away, 
a and another Part obliterated, which he pretended was done by the Reſpondent, muſt be preſumed to have — 
Evidence of mighty Importance for him. Nene | | 
Anſwer, -"The Reſpondent anſwered, thatſhe had not obliterated nor tore any Part of his Letters; that this Objection, though 
it might have Force in the Caſe of Deeds requiring formal Execution and Delivery, could have none in Regard to 
Letters of Correſpondenoe, where the Writer oſten ſcored! out Words and Lines with his own Hand; ſhe had all 
along averred, that ſhe had received the Letters as produced by her; and that from the Senſe of the Words immediately 
before and after what was tore and obliterated, it was evident there could have been originally nothing material for the 


Ilant. 
Objection VII, He further inſiſted, that the Reſpondent having kept a Copy of his Letter to Douglas before ſhe delivered it, was a 
material Circumſtarice for him. | 
a | anſwered, that her delivering up the principal Letter, containing ſo explicit an Acknowledgment of her 
Marriage, was a Proof of her Honeſty and Innocence, and of the Confidence the then had that her Marriage was 
lid, and chat ſhe had only Occaſion to tely upon the Appellant's Faith and Honour; for had ſhe then ſaſpecded the 
tteacherous Part he had afterwards aQed, ſhe would have kept the principal Letter, and not have delivered it to Douglas, 
or, after ſhewing it ts him, would have got it back again. - 

OtjeQion VII, The Appellant alſo founded an Objection upon the Depoſitions of Black and Lyon, and joining thereto the up- 
braidin rs which ſhe wrote to him after his denying the Marriage, urged that her Expreſſions at the Conference 
* — gow, as depoſed to by Black and Lyon, and her Expteſſions in ſome of thoſe Letters, ought to bar her from her 
on. | | 
The Reſpondent anſwered, that, upon conſidering the partial Part thoſe Witneſs ated in the Affair, their Evidence 

Anſwer, po . fog - " * 4 
muſt have very little Weight againſt her; that they acknowledged they were employed by the Appellant and his Uncle 
Mr. Lamond to attend the Reſpondent at Glaſgrtv, when by herſelf without any Friend or Aſſiſtant, and that they 
were prepared to catch any Expreſſions of hers which might be of Uſe to the Appellant; that therefore the Turn they 
ve by their Depoſitions to ſome Part of that inſidious Conference merited little Regard; ny as they were 
April 4, 1758, | to acknowledge theſe material Cireumftances, that the Reſpondent inſiſted fe had been privately married to the 
Iaterlocutor of Appellant, and that ſhe was reſolved to inifift in a Declarator of Marriage; and that the Letters wrote by the Reſpondent 
2 Appellant, after he denied the Marriage, contained nothing ſufficient to releaſe him, or to bar the Reſpond- 


2 Ap ent from her Remedy; and that Expreffions uſed, or Letters wrote by her, when ſhe was ignorant of the Law, and 
and of the Force and of that Evidence which ſhe brought, could with no Juſtice be conſtrued, to bar her from 
— her Remed 1 


— Upon x for either Party, the Commiſſaries, 4th of April 1758, pronounced the following Interlocutor. 
Reclaiming Pe- * Having conſidered the libel Writings libelled and produced in Proceſs, Defences, Anſwers, judicial Declarations 
tion for the Ap- «© of the Parties, and their Oaths in the Exhibition, with the Depoſitions of the Witneſſes, and the State of the 
— « Proceſs, they find Facts, Cireumſtances, and Qualifications proven relevant to infer Marriage, and find the 
ſpondent. « Defender Angus Mac Aleter, and the Purſuer Jane, married Perſons, Huſband and Wife, and decern in the 
r « Adherence; and as to the Aliment and Expences, appoint the Purſuer to give in a Condeſcendance of the 


er tor 


the Commiſſaries Defender's Eſtate, and Account of the Expence.“ 


varying their The Appellant gave in a reclaiming Petition, praying the Commiſſaries to alter their Interlocutor, and to find no 


former . ſufficient Proof of the Marriage; to which the Reſpondent gave in Anſwers. 
or, an - 


; "wana. The Commiſſartes, upon the 14th of Augu/t 1758, being divided in their Opinions, pronounced the following 
wb orgy Interlocutor. Having conſidered the Defender, Angus Mac Aleſter's Petition of the 2d of Al 1758, with the 


Damages, « Anſwers thereto of the 29th of June, and _—_ re- conſidered their Interlocutor of the 4th of April laſt, 


ooo gry ron e together with the Writings produced, and whole Debate and Proceedings in the Cauſe, they alter their ſaid 


tion for the Re- Interlocutor, and find the Facts, Circumſtances, and Qualifications proven not ſufficient to infer a Marriage 
ſpondent to the « between the Parties, and therefore aflolzie from the Declarator of Marriage and Adherence: But find the 
_ — Facts, Circumſtances and Qualifications proven relevant to infer Damages and Expences againſt the Defender, 


the laſt Interlo- * and appoint the Purſuer to give in a Condeſcendance of his Eſtate real and perſonal, and an Account of her 


cutor of the « Ex nces, ”» 
Commiſſaries. Pe 


An The Reſpondent being adviſed that there was no Foundation for ſuch Interlocutor, preferred a Bill of Advocation 
pellant to Bill of to the Lords of Seſſion, complaining of the laſt Interlocutor of the Commiſlaries, and praying the Lords to advocate 
Advocation, the Cauſe, and to alter that Interlocutor, and to remit the Cauſe to the Commiſſaries with an Inſtruction to adhere 
— to their firſt Interlocutor of the 4th of April ;—and the Appellant having put in his Anſwers, and the Bill of Advo- 
teclocutor of the Cation and Anſwers having been reported to the Court, by the late Lord Xilterran Ordinary, the Lords, upon the 


Lords of Seffion, 12th of Derember 1758, unanimoufly pronounced the following Interlocutor, “ Refuſe the Bill of Advocation, but 
— <« remit the Cauſe to the Commiffaries with this Inſtruction, that they adhere to their firſt Interlocutor of the 
— p April laſt, finding Facts, Circumſtances, and Qualifications proven relevant to infer Marriage, and 
Grit Interlocu- ( Endin the Defender Angus Mac Alefter, and the Purſuer Fane, Huſband and Wife.“ 

2 0 1 the 4th The Commiſſaries, upon the 13th of December 1758, pronounced the following Interlocutor. Adhere to their 
* Fant <« Interlocutor of the 4th of April, and find Facts, Circumſtances, and Qualifications proven relevant to infer 
frit appealed *%* Marriage, and find the ſaid Angus Mac Alefter, and Fane Macdonald, married Perſons, Huſband and Wife, and 
— « decern accordingly in the Adherence.” 

3 The Appellant preferred a Petition to the Lords of Seſſion, reclaiming againſt their Interlocutor, and he therein 
«utor of the ſet forth, that in April 1756, when he wrote to the Reſpondent, mentioning, that his Marriage made a damned 
ny . Noiſe, the Report then in the Country related not to his Marriage with the Reſpondent, but to his ſuppoſed 
. [RIP Marriage with Miſs Mac Taviſh; and, upon the ſeveral Grounds infiſted upon in his Petition, prayed the Court to 
cutor of the 4th alter their Interlocutor, and to remit to the Commiſlaries, with an Inſtruction to adhere to the Commiſlaries Inter- 


N locutor of the 14th of Augu/t 1758, or at leaſt before Anſiuer to allow him a Pre; that in April, 1756, there was a 


Net appealel Report in the Country of his being married to Miſs Mac Taviſh, and that at the Date of the Letter of 22d April 1756, 


em. there was no Report of his Marriage with the Reſpondent. ; 
2 Pe- As to this Allegation, relative to Miſs Mac Taviſb, which the Appellant had early and artfully mentioned in his 
Ads to the judicial Declaration, it was univerſally known and believed to be without Foundation ; it was improbable, and clearly 
Lire of Seſſion. diſcredited by his own Letters, and the Circumſtances of the Caſe ; and the Appellant himſelf being conicious, 


b that 
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[ 16 ] | 
that the Report of the Country did in er rriege with the Reſpobdent; never till ao offered 
to bring any Proof of his on, which therefore was conſidered by the Court ta he calculated only ſor Delay © © 
in a Cauſe on the Appellant's Part, and beſides, that there was Evidence ſuſſicient againſt the Appellant 
independent of his Letter of 22d April 1756, and independent of the Report of the Country, hich ever, Way 
it was, and the Circumſtance was plainly immaterial, whether true or falſe ; and therefore, without requiring ay 


e Anſwer on the Reſpondent's Part to the Appellant's Petition, the Lords of Seſſion, . of Femery $759, i 


this, Petition, they 
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ns id Pronounced the following Interlocutor, in which-alſo they were uni t. Having 
Lords of Seſſion, * adhere to their former Interlocutor, and refuſe the Deſire of the Petition.” | S 
adhering to their The Appellant hath __— from the Intetlocutots of the Lords of Seffion of the-12th- of December 1758, 
he M, 12 59 3 but the Reſpondent. humbly hopes the ſame will be affirmed, and the Appeal dine 
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OL | 1 Ddr! Atze us 
I. By the Law of Scotland, actual Celebration is not eſſential, nor neceſſary to the Conſtitution of Marriage 
the Conſent of Parties, or Acknowledgment of their being married Perſons, or cohabiting at Bed and Board as 
Huſband and Wife, is ſufficient W cu itute a Marriage; which is not diſputed by the Appellant to be the effa -x 
bliſhed Law of Scotland. | , 2a ad | 12 n 
II. The Cohabitation of the Parties, in this Caſe, is acknowledged, and cannot be denied 
and there is alſo not only irreſiſtible Evidence to infer or preſume a private Marriage, which | 
only cenſented to, but alſo expreſsly acknowledged; and his — 4 being deliberate and voluntary, 
was not, nor could be afterwards, retracted or by any ſubſequent Act of his own, much leſs, by any Act 
done at a confiderable Diſtance of Time. . | 1 0 
II. The Appellant's Letter to Douglas, mentioning exprefily that the Appellant and Reſpondent were married 
The Appellant's judicial Declaration, mentioning, that be 2 his great Regard, Love, and Affection 
for the Reſpondent, who had a very good Character for Virtue and Madsfly, and declaring, ibar he did not remember, © » 
when he left Edinburgh, whether he deſired her to acquaint Douglas the Surgeon of their Marriage, and further, 
mentioning, that when the Reſpondent was at Airdpatrick (his Houſe in the ntry) he told him that fhe intended 
to acquaint her Mother of their Marriage, and he was againſt her doing ſo— The rs which he wrote to her a 
with many Expreſſions of Tenderneſs and Endearment—The ' Circumſtance of the Appellant's having burnt or 
deſtroyed the Letters which ſhe wrote to him, all except thoſe wrote after he denied the Marriage, and which. 
Letters ſhe poſitively averred, before ſhe knew that they were deſtroyed, were wrote in the Stile of a Wife to 
her Huſband — The Depoſitions of Elizabeth Brown, Barbara Thomſon, Fohn" Porteous, and Janet Dobie, who , 
prove, that Margaret Smith the Servant Maid told them, that the Appellant and Reſpondent were married ; that the 
Reſpondent was Lady Loup, and that Smith had the Secret from the llant himſe I All which taken together, 
afford the fulleſt and moſt ſatisfactory Evidence of a private Marriage, which the Appellant conſented to and 


= 


by. the Appellant ; 


- 
- 


acknowledged ; and which therefore muſt be for ever binding upon him. _ 
IV. In general, the Facts, Circumſtances and Qualifications of the Caſe, afford ſufficient Evidence to infer or. a 
— their Marriage, agreeably to the eſtabliſhed Law of Scofland; and therefore the Interlocutor of the 
mmiſſaries of the 4th of April 1758, and the two ſucceſſive and unanimous Interlocutors of the Lords of 
Seſſion, are juſt, and ought to be x | L 198 2 
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